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Coart of Appeals of the District of Colombia* 


No. 2725. 

William A. Hartranft, Appellant, 

vs. 

Alexander R. Mullowny, Judge of the Police Court of the 

District of Columbia. 


a Supreme Court of the District of Columbia. 

No. 56887. At Law. 

i 

William A. Hartranft, Plaintiff, 

vs. 

Alexander R. Mullowny, Judge of the Police Court of the Dis¬ 
trict of Columbia, Defendant. 

United States of America, 

District of Colwmbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


Petition for Certiorari 




Filed May 7, 1914. 

In the Supreme Court of the District of Columbia. 

56887. At Law. 

William A. Hartranft, Petitioner, 

vs. 

Alexander R. Mullowny, Judge of the Police Court of the Dis¬ 
trict of Columbia, Respondent. 

The petitioner states as follows: 

1. He is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, and files this petition in his own right. 

2. The respondent is a citizen of the United States and a resident 

1—2725a 
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of the District of Columbia, and is one of the Judges of the Police 
Court of the said District. 


3. On the said 17th day of April, A. D. 1914, there was filed in 
the said Police Court by Clarence R. Wilson, Esquire, Attorney of 
t* 1 ® United States in and lor the District of Columbia, against the 
petitioner, a certain information in seven counts, charging seven 
separate and distinct violations by the petitioner of the Food and 

?n U i g on* Ct ’ *°- call , ed V 0 ' the Con ^ ress of the United States, of June 
uW 1-v • ’ * P f whlch said information is hereto annexed marked 
‘ Exhibit A, and prayed to be taken as part hereof. 

4. On the 20th day of April, A. D. 1914, the petitioner, by his 
attorneys, filed in the cause instituted bv the filing of the said in- 

formation a motion to quash the same, a copy whereof, 
2 marked “Exhibit B,” is hereto annexed and prayed to be 
taken as part hereof, which said motion was by the respond¬ 
ent, sitting in the said cause, overruled. 

5. Upon the overruling of his said motion to quash as aforesaid, 
the petitioner, by his attorneys, on the 21st day of April, A. D. 
1914, filed in the said cause a motion for a bill of particulars, 
whereof a copy, marked ‘Exhibit C,” is hereto annexed and prayed 
to be taken as part hereof, which said motion was by the respondent 
duly granted. 

6. Upon the granting of the petitioner’s said motion for a bill of 
particulars, the United States, by its attornev, on the said 21st day 
of April, A. D. 1914, filed as and for such bill of particulars a paper 
writing, whereof a copy, marked “Exhibit D,” is hereto annexed and 
prayed to be taken as part hereof. 

/. Upon the filing of the said paj>er writing as aforesaid, the peti¬ 
tioner, on the 23rd day of April, A. D. 1914, by his attorneys, filed 
in the said cause a motion for a more specific bill of particulars a 
<*>Py " hereof, marked Exhibit E, is annexed hereto and prayed 
to be taken as part hereof, which said motion the respondent on the 
said last mentioned day, overruled. 

• • 1_ 1 * on the 5th day of May, A. D. 1914, the peti¬ 

tioner, by his attorneys, filed in the said cause a demurrer to the in- 
formation therein, upon the identical grounds assigned in support 
of his motion to quash the information as aforesaid, which said de¬ 
murrer the respondent overruled. 


9. Thereafter, and on the said 5th day of May, A. D. 1914 the 
petitioner, in his proper person, filed a special plea in bar to 
the said information, upon the ground, among others, that 
., the court in which the respondent was presiding to wit, the 
said Police Court of the District of Columbia, was without jurisdic¬ 
tion to try the said information, as, in case of conviction of the peti¬ 
tioner upon the same, he, the petitioner, might be subjected bv the 
judgment of the said court, to a greater punishment than it is law¬ 
fully within its power to inflict, namely, the punishment of seven 

SEEK® an u d,s * m . ct 5T J n the amount of Two hundred Dollars 
($200) each and in default of the payment of the same, seven sep¬ 
arate and distinct commitments to imprisonment for the period of 
one year each, or a punishment in all of fines to the amount of 
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Fourteen hundred Dollars ($1,400), and, in default of the payment 
thereof, imprisonment for a period of seven years, in the aggregate; 
which plea, on motion in that behalf by the United States, by its 
attorney, the respondent ordered to be stricken out and struck out, 
on the 6th day of May, A. D. 1914. 

10. Thereupon, on the said 6th day of May, A. D. 1914, the peti¬ 
tioner, by his attorneys, filed in the said cause a motion to compel 
the United States to elect upon which of the said counts in the said 
information it would try him, the petitioner, a copy of which said 
motion, marked “Exhibit F,” is hereto annexed and prayed to Do 
taken as part hereof; and the respondent, on the said last-mentioned 
day, overruled the said last-mentioned motion. 

11. Thereupon, and on the said 6th day of May, A. D. 1914, the 
petitioner was arraigned upon the said information and pleaded not 
guilty thereto, and demanded a trial thereon by jury, which was, by 

the respondent, granted and set for the 20th day of May, 

4 A. D. 1914, to be had by and before him, the respondent, as 
judge aforesaid. 

12. All of the foregoing proceedings were had and taken upon the 
information aforesaid in cause designated and numbered as United 
States vs. William A. Hartranft, No. 192,779, and in all the proceed¬ 
ings and the actions had and taken by the respondent, as aforesaid, 
the respondent was sitting in and presiding over the said Police 
Court of the District of Columbia as one of the judges thereof. 

13. By the terms and provisions of the said Food and Drugs Act, 
so-called, it is, among other things, provided by Section 2 thereof, 
any person, who shall sell or offer for sale in the District of Colum¬ 
bia any food adulterated within the meaning of the said Act, shall 
be guilty of a misdemeanor, and for such offense be fined not exceed¬ 
ing Two hundred Dollars ($200) for the first offense, and, upon 
conviction, for each subsequent offense not exceeding Three hundred 
Dollars ($300), or be imprisoned not exceeding one year, or both, 
in the discretion of the court; and by Section 4 thereof, that, after 
judgment of a court in any case arising under said Act, notice 
thereof shall be given by publication in such manner as may be pre¬ 
scribed by rules and regulations for carrying out the provisions of 
the said Act made, as therein and thereby provided; which said 
rules and regulations have been duly made, and in accordance there¬ 
with notice of every such judgment as aforesaid, notwithstanding 
any pending appeal*therefrom, is publicly given by the Department 
of Agriculture of the United States, or the Secretary thereof, and 
the same distributed at large throughout the United States; where¬ 
fore, if the petitioner he convicted upon the information 

5 aforesaid, notice of such, his conviction, will be published and 
distributed as aforesaid, as well to his competitors in busi¬ 
ness as to the public of the United States in general, to his great 
discredit and disadvantage, and by wav of punishment in excess of 
and in addition to that bv fine and imprisonment as aforesaid. 

14. In and by Section 43 of the Code of Law for the District of 
Columbia, it is enacted and provided, among other things, that the 
said Police Court of the District of Columbia shall have original 
jurisdiction concurrently with the Supreme Court of the District, 
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except where otherwise expressly in the said Code provided, of all 
cnmes and offenses committed in the said District not capital or 
otherwise infamous, and not punishable by imprisonment in the 
penitentiary, except libel, conspiracy, and violation of the Post 
Office and 1 ension laws of the United States; by Section 934 of the 
- ' ls ’ anlon K other things, enacted and provided as follows- 
\\ hen any person is sentenced for a term longer than six months 
ana not longer than one year, such imprisonment shall be in the 
jail, and where the sentence is imprisonment for more than one 
year, 1 s all he in the penitentiary. Cumulative sentences aggre¬ 
gating more than one year shall be deemed one sentence for the 
purposes of the foregoing provision. When the punishment of an 
offense may be imprisonment for more than one year, the prosecu¬ 
tion shall be in the Supreme Court of the District, ' When the maxi¬ 
mum punishment is a fine only or imprisonment for one year or 
less ; the prosecution may be in the Police Court,” meaning the said 
Police Court of the District of Columbia; by Section 44 of the said 
Co*de, it is, among other things, enacted and provided that 
h in all cases where the said Police Court shall impose a fine 
it may, m default of the payment of the fine imposed, commit 
the defendant for such a term as the court thinks right and proper 
not to exceed one year; and by Section 227 of the said Code, it is 
among other things, enacted and provided, that under certain cir¬ 
cumstances and upon compliance with certain conditions anv jus¬ 
tice of the Court of Appeals of the said District may, if in his 
opinion proper, allow a writ of error in any cause tried in the said 
Police Court, but is not obliged so to do; wherefore, if the petitioner 
be convicted in the said Police Court upon the information aforesaid 
he will be without right, as of course, to have his conviction reviewed 
and any errors of law that may be committed upon his trial cor¬ 
rected, but will be dependent for a review of his conviction or the 
correction of such errors upon the judgment and discretion of a 
justice of the said Court of Appeals, and upon such only, and without 
opportunity to be heard in respect of anv petition or application 
for such review or correction other than by presenting such petition 

or application and the grounds thereof to such justice for his con¬ 
sideration. 

15. Should the petitioner be convicted in the said Police Court 

, . * . . as aforesaid, with the alterna¬ 

tive of imprisonment, in case of his inability to pav such sum or 
slims as may be assessed against him by way of fine, he will be 
obliged to serve and undergo such imprisonment, without right or 
opportunity of relief therefrom, save and except bv pardon; whereas 
if he were tried and convicted on the said information in this’ 

7 the Supreme Court of the District of Columbia, or anv Dis¬ 
trict Court of the United States, and be unable to pav such 
sum or sums as aforesaid, he would have the right and remedy of 
being released from imprisonment on account thereof, in accordance 
with the provisions in that behalf of Section 1042 of the Revised 

r S n‘r ’ I? r ^ ason . "’hereof, if the said Police 
Court of the District of Columbia have jurisdiction of such alleged 
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violations of the Food and Drugs Act, so-called, as purport to be 
set forth in the said information, the punitive force and effect of the 
said Act in the District of Columbia will be greater than elsewhere 
throughout the United States, giving the said Police Court greater 
jurisdiction and power in the administration of the said Act than is, 
or could be, had and exercised by any other court within the United 
States, thereby making the operation of the said Act unequal and 
denying to persons within the jurisdiction of the District of Colum¬ 
bia equal protection with those resident within other jurisdictions 
of the United States. 

16. The petitioner is advised, and therefore avers, that, even if 
said Police Court of the District of Columbia has jurisdiction of his 
person in respect of the matter purporting to be set forth in the said 
information, the said information does not sufficiently or at all 
inform him of the nature and cause of the accusation against him, 
and, accordingly, that his attempted trial thereon would deny him 
his Constitutional right in that behalf, and deprive him of protection 
therein. 

17. The Police Court of the District of Columbia, of which as 
aforesaid the respondent is a judge presiding in the matter of 

8 the petitioner hereinbefore set forth, is without jurisdiction 
to try the petitioner upon the said information, for the follow¬ 
ing, among other, reasons: 

(1) Tn and by the said Food and Drugs Act, so-called, it is 
enacted and provided that violations of the provisions thereof shall 
be “prosecuted in the proper courts of the United States,” and the 
said Police Court is not such a Court, because (a) if any person 
prosecuted therein for a first offense against the said Act should 
be convicted and fined, and unable to pay the fine imposed, he would 
be subject to possible imprisonment for one year, whereas, no such 
alternative penalty could be inflicted upon a person so prosecuted 
and convicted in any other court; and (b) the said Police Court 
could not try any person charged with a second offense against said 
Act, for that the penalty for such second offense is beyond the 
jurisdictional power of the said Court to impose. 

(2) A person prosecuted in the said Police Court for any viola¬ 
tion of the said Act would have no right of appeal from his con¬ 
viction, or writ of error in respect thereof, whereas such right, 
as of course, would belong to any person so prosecuted in any other 
court. 

(3) The joinder in the said information of seven separate and dis¬ 
tinct offenses makes possible, as aforesaid, the imposition by the 
said Police Court, by a single judgment in the said cause, of a 
penalty beyond the jurisdictional power of the said Court to impose; 
and 

(4) The said information, whether of itself or in connection 
with the pretended bill of particulars filed thereunder, does not 

sufficiently, or at all, inform the petitioner of the nature and 

9 cause of the accusation against him. 

The premises considered, the petitioner therefore prays that 
the writ of certiorari may issue from this Court to the respondent, 
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commanding him to certify to this Court the record and proceedings 
in the said cause so as aforesaid instituted and pending against 
trie petitioner, to the end that the same may be considered by this 
Court, and that there may be done in behalf thereof what of law 
and right ought to be done in the premises, and that to this end all 
necessary orders may lie made and proceedings had, and the defend¬ 
ant may have such other and further relief in the premises as may 
be according to the law, right and justice of the matter. 


WILLIAM A. HARTRANFT, 


HENRY E. DAVIS, 
MATTHEW E. O’BRIEN, 

Attorneys for Petitioner. 


Petitioner . 


District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, 
personally appeared William A. Hartranft, who being by me 
first duly sworn, deposes and says, that he knows the contents of the 
foregoing petition by him subscribed, and that the matters and 
things therein stated of his knowledge he knows to be true, and 
those stated on information and belief he believes to be true; and 
further, that the said petition is not for the purpose of delay, but is 
made in good faith and in the belief, which he hereby avers, 
10 that he has a just and meritorious right to the relief thereby 
prayed. 

WILLIAM A. HARTRANFT. 


Subscribed and sworn to before me this 7th day of May. A D 
1914. 

[seal.] CLARA M. REICHENBACH, 

Notary Public , D. C. 

(Endorsed:) Let this writ issue as prayed. Ashley M. Gould 
Justice. 

Writ of Certiorari. 

Issued May 7, 1914. 

******* 

United States of America, ss: 

The President of the United States to the Honorable Alexander R. 
Mullownv, Judge of the Police Court of the District of Columbia, 
Greeting: 

Being informed that there is now pending before you a suit be¬ 
tween the United States and the above-named petitioner, William A. 
Hartranft, information No. 192,779, and we, being willing for cer¬ 
tain reasons that the record and proceedings therein should be 
certified by you and removed into the Supreme Court of the District 
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of Columbia, do command that you send without delay to 
11 the Supreme Court of the said District, the record and pro¬ 
ceedings in the said cause, so that the said Supreme Court 
may act therein as of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Job Barnard, Senior Justice of the Supreme 
Court of the District of Columbia, the 7th day of May, A. D. 1914. 
[seal.] J. R. YOUNG, 

Clerk, Supreme Court, District of Columbia, 
By ALF. G. BUHRMAN, Ass’t CVk. 

Marshal’s Return. 

Served copy of within writ on Alexander R. Mullowney, Judge 
of the Police Court of the District of Columbia, personally. 

May 7, 1914. 

MAURICE SPLAIN, Marshal. 

C. R. S. 


Retwm to Writ. 
Filed May 11, 1914. 
Information. 


In the Police Court of the District of Columbia, April Term, A. D. 

1914. 


District of Columbia, ss : 

Clarence R. Wilson, Esquire, Attorney of the United States 
12 in and for the District of Columbia, comes here unto Court, 
at the District aforesaid, on the seventeenth day of April, in 
the year of our Lord one thousand nine hundred and fourteen, in 
this said term, and for the United States gives the Court here to un¬ 
derstand and be informed, on the oath of one Louis V. Dieter, that 
one William A. Hartranft, late of the District aforesaid, on, to wit, 
the second day of June, in the year of our Lord one thousand nine 
hundred and thirteen, at the District aforesaid, and within the 
jurisdiction of this Court, unlawfully did offer for sale and did sell 
to one Harry J. Mulligan a certain adulterated article of food, that 
is to say, a certain quantity of milk, which said food was adulterated, 
in that it did consist in whole and in part of a filthy and decomposed 
and putrid animal and vegetable substance; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

Second Count. 

And the said Clarence R. Wilson, Esquire, Attorney of the United 
States in and for the District of Columbia, for the said United States 






8 WILLIAM A. HARTRANFT VS. 

gives the Court here further to understand and be informed, on the 
oath of the said Louis V. Dieter, that the said William A. Hmranft, 
late of the District aforesaid, oil to wit, the ninth day of September, 
in the year of our Lord one thousand nine hundred and thirteen 
at the District aforesaid, and within the jurisdiction of this Court, 
unlawfully did otter for sale and did sell to one Ham- S. Lucas a 
certain adulterated article of food, that is to say, a certain quantity 
?* fink, which said lood was adulterated in that it did consist 
Id in whole and m part of a filthy and decomposed and putrid 
. . , ani,lla l and vegetable substance; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

Third Count. 

And tiie said Clarence R. Wilson, Esquire, Attorney of the United 
States in and for the District of Columbia, for the said United States 
gives the Court here further to understand and be informed, on the 
oath of the said Louis V. Dieter, that the said William A. Hartranft, 
late of the District aforesaid, on, to wit, the twenty-third day of 
September, in the year of our Lord one thousand nine hundred and 
thirteen, at the District aforesaid, and within the jurisdiction of 
tins Court, unlawfully did otter for sale and did sell to one Harrv 
J. -Mulligan a certain adulterated article of food, that is to sav a 
certmn quantity of milk, which said food was adulterated in that 
it did consist in whole and in part of a filthy and decomposed and 
putrid animal and vegetable substance; against the fonn of the 
statute in such case made and provided, and against the peace and 
government of the said United States. ^ 

Fourth Count. 

And the said Clarence R. W ilson, Esquire, Attorney of the United 
States m and tor the District of Columbia, for the said United States 
gi\es the Court here further to understand and be informed, on the 
oath of the said Louis \ . Dieter, that the said William A. Hartranft 

i i Jw i 0f • 1 l )lstrict af <> r <*aid, on, to wit, the tenth day of 

14 October, m the year of our Lord one thousand nine hundred 

a- *• a ^ l t n H een ’ at t lle Dlstrict aforesaid, and within the juris¬ 
diction of this Court, unlawfully did offer for sale and did sell to one 

Harry J. Mulligan a certain adulterated article of food, that is to sav 
? ( * er ] ain quantity of milk, which said food was adulterated in that 
it did consist in whole and in part of a filthy and decomposed and 
putrid animal and vegetable substance; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said Lnited States. 

Fifth Count. 

And the said Clarence R. Wilson, Esquire, Attorney of the United 
States in and for the District of Columbia, for the said United States 

Sir r h l C °"^ l lere fl ;r t, !? r t0 understand and be informed, on the 
oath of the said Louis V. Dieter, that the said William A. Hartranft 
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late of the District aforesaid, on, to wit, the twenty-first day of 
November, in the year of our Lord one thousand nine hundred and 
thirteen, at the District aforesaid, and within the jurisdiction of 
this Court, unlawfully did offer for sale and did sell to one Harry 
S. Lucas a certain adulterated article of food, that is to say, a 
certain quantity of milk, which said food was adulterated in that 
it did consist in whole and in part of a filthy and decomposed and 
putrid animal and vegetable substance; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

15 Sixth Count. 

And the said Clarence R. Wilson, Esquire, Attorney of the United 
States in and for the District of Columbia, for the said United States 
gives the Court here further to understand and be informed, on the 
oath of the said Louis V. Dieter, that the said William A. Hartranft, 
late of the District aforesaid, on, to wit, the twenty-seventh day of 
December, in the year of our Lord one thousand nine hundred and 
thirteen, at the District aforesaid, and within the jurisdiction of 
this Court, unlawfully did offer for sale and did sell to one Harry 
J. Mulligan a certain adulterated article of food, that Is to say, a 
certain quantity of milk, which said food was adulterated in that 
it did consist in whole and in part of a filthy and decomposed and 
putrid animal and vegetable substance; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

Seventh Count. 

And the said Clarence R. Wilson, Esquire, Attorney of the United 
States in and for the District of Columbia, for the said United States 
gives the Court here further to understand and be informed, on the 
oath of the said Louis V. Dieter, that the said William A. Hartranft, 
late of the District aforesaid, on, to wit, the second day of Feb¬ 
ruary, in the year of our Lord one thousand nine hundred and 
fourteen, at the District aforesaid, and within the jurisdiction of 
this Court, unlawfully did offer for sale and did sell to one Harry 
J. Mulligan a certain adulterated article of food, that is to say, a 
certain quantity of milk, which said food was adulterated in 
1»> that it did consist in whole and in part of a filthy and de¬ 
composed and putrid animal and vegetable substance; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Whereupon, the said Attorney of the United States, in manner 
and form aforesaid, prays the consideration of the Court here in 
the premises, and that due proceedings may be had against the said 
William A. Hartranft, in this behalf, to make him answer to the 
said United States touching and concerning the premises aforesaid. 

CLARENCE R. WILSON, 
Attorney of the United States in and 

for the District of Colombia, 


2—2725a 
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A I 1 \ Tx 1 A J 1_ • T l ^ me this 17th day of 

April, A. D. 1914, a^d being duly sworn according to law doth 

are true 8 "^ ** <hat ^ faC ‘ S 881 forth in the fore g° in g information 

. . RALPH GIVEN, 

Assistant Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) District No. 192779. United States vs Wil- 
ham A. Hartranft May 6, 1914. Jury Trial Demanded. 
i Q1l ' lo .™ °J Food & Drugs Act of June 30, 1906. May 6 
4 . 914 „, r ;- ^ 4/20/1914. Motion to quash informa- 

tion filed 4/ 21/1914 Motion argued and overruled. Motion for 
bill of particulars filed. Motion argued and granted Bill of n*r 

>;»«•" 'or 5 more .pSKi 

fi ed 4/28/1914. Motion for a further bill of particulars argued and 
overruled. 5/o/1914. Demurrer to information filed—Argued & 
overmled Special plea in Bar filed 5-6-1914. Motion to strikeout 
special p ea in bar filed. Motion argued & granted with all the first 
paragraph stricken out after the words “1914” and the 4th and 6th 
grounds of the motion. Motion to compel an election filed. Motion 
argued & ovemiled May 7", 1914. Writ of certiorari rec’d 
18 from Supreme Court D. C. Filed Apr. 17, 1914. F. A. 

Sebring, Clerk, Police Court, D. C. May 10th, 1914.* Papers 
and proceedings transmitted to the Clerk Supreme Court, D. C. in 
obedience to Writ of certiorari. 


Motion to Quash Information. 


Comes now the defendant in the above entitled cause by his at- 
torneys and moves the court to quash the information in the above 
entitled cause, upon the following grounds: 

1. The said information fails to state of what filthy, decomposed 
or putrid animal substance the milk therein mentioned is claimed 
to have consisted, in whole or in part. 

2. The said information fails to state of what filthy, decomposed 

• or putrid vegetable substance the milk therein mentioned is claimed 
to have consisted, in whole or in part. 

3. The said information fails to state wherein either of the said 
substances, animal or vegetable, in the information mentioned is 

• claimed to have been filthy. ’ 

4. The said information fails to state wherein either of the said 
substances, animal or vegetable, in the information mentioned is 
claimed to have been decomposed. 

5. The said information fails to state wherein either of 
19 the said substances, animal or vegetable, in the information 
mentioned, is claimed to have been putrid. 

6. The said information fails to allege that either of the said sub¬ 
stances, animal or vegetable, in the information mentioned was in¬ 
jurious to health. 
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7. The said information is vague and indefinite, and fails suffi¬ 
ciently, or at all, to set out any matter in respect of which the said 
milk is claimed to have consisted, in whole or in part, of any filthy, 
decomposed or putrid animal or vegetable substance, in contempla¬ 
tion of the statute under which the said information is supposed to 
have been filed. 

8. Because the said information fails to state or allege an offense 
cognizable by law. 

9. Because the said information improperly joins several separate 
and independent alleged offenses not arising out of the same trans¬ 
action and not dependent upon the same evidence. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 


Motion for Bill of Particulars. 

******* 


Comes now the defendant in the above entitled cause, by his at¬ 
torneys, and moves the court to require the United States to 
20 give him, the defendant, a bill of particulars in respect of the 
following matters: 

1. The filthy, decomposed or putrid animal substance of which, 
as it is alleged in the information, the milk therein mentioned is 
claimed to have consisted in whole or in part. 

2. The filthv, decomposed or putrid vegetable substance of which, 
as it is alleged in the information, the milk therein mentioned is 
claimed to have consisted in whole or in part. 

8. Wherein either of the said substances, animal or vegetable, in 
the information mentioned, is claimed to have been filthy. 

4. Wherein either of the said substances, animal or vegetable, in 
the information mentioned, is claimed to have been decomposed. 

5. Wherein either of the said substances, animal or vegetable, m 

the information mentioned, is _ . , 1^ i ,1 

6. Wherein either of the said substances, animal or vegetable, 
in the information mentioned, is claimed to have been injurious to 


health. 


HENRY E. DAVIS, 


MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 


21 Bill of Particulars. 

******* 

Now comes the United States, by.its Attorney, Clarence R. Wilson, 
and savs that the said food was adulterated in that it contained 
bacteria, including the colon bacillus and streptococci, indicating 

filth and decomposition. __ 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 
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Motion for a More Specific Bill of Particulars. 


Comes now the defendant in the above entitled cause bv his 
I 110 '’® 8 the °° urt hi require the United States to give 
£n! S ’ a m ° re 8peCific M1 ° f P arti ™ lars . “Pen the fol- 

1. The hill of particulars heretofore furnished does not specify 
putrid nlma substance clalmed or alleged to be filthy, decomposed or 

nr »lil,^ S ( ai 1 b R l i.u° eS , 1 n0t speeif y an - v ve K e *able substance claimed 
or alleged to be filthy, decomposed or putrid. 

nlJLIi'? Sl ] ld j' 11 does not s P ec j f y any animal or vegetable substance 
claimed to be dangerous to health. 

4. The said bill does not specify wherein the certain bacteria 
oo ‘heroin mentioned, whether the same be animal or vegetable 
££ are filthy, decomposed or putrid. 

5. The said hill does not specify wherein, or in what 
manner^ the said bacteria indicate filth and decomposition, or either, 

6. The said bill does not specify any filthy, decomposed or putrid 
n!y, ma ° r vp R e ‘ahle substance, but only matter claimed to indicate 
filth and decomposition, wherefore the said bill purports to specify 
matter of evidence only. ^ J 

The sal<1 h, l* °J particulars is vague, indefinite and uncertain, 

™,H^° n T7 n ° ,nfo . rmatlon respecting any filthy, decomposed or 
putnd substance animal or vegetable, of which the certain food 
therein mentioned is claimed to consist, whether in whole or in part, 
o. The said hill is not, either in fact or in law. a bill of particulars. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 

Demurrer. 


Comes now the defendant in the above entitled cause, by his 
suteS. ^ 6 ,nformation in th ® cause is bid in 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

A ttorneys for Defendant. 

23 Note. Among the matters of law intended to be argued 
i to,' 1 ?u PI H)rt of the foregoing demurrer are the following- 

1. The said information fails to state of what filthy decomposed 

or putnd animal substance the milk therein mentioned is clato^d 
to have consisted, in whole or in part. 00 

2. The said infonnation fails to state of what filthy,-decomposed 

or putrid vegetable substance the milk therein mentioned is claimed 
to have consisted, in whole or in part. claimed 
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3. The said information fails to state wherein either of the said 
substances, animal or vegetable, in the information mentioned, is« 
claimed to have been filthy. 

4. The said information fails to state wherein either of the said 
substances, animal or vegetable, in the information mentioned, is 
claimed to have been decomposed. 

5. The said information fails to state wherein either of the said 
substances, animal or vegetable, in the information mentioned, is 
claimed to have been putrid. 

6. The said information fails to allege that either of the sub¬ 
stances, animal or vegetable, in the information mentioned, was 
injurious to health. 

7. The said information is vague and indefinite and fails suffi¬ 
ciently, or at all, to set out any matter in respect of which the said 
milk is claimed to have consisted, in whole or in part, of any filthy, 
decomposed, or putrid animal or vegetable substance in contempla¬ 
tion of the statute under which the said information is supposed to 
have been filed. 

8. Because the said information fails to state or allege an offense 

cognizable in law. 

24 9. Because the said information improperly joins several 

seperate and independent alleged offenses not arising out of 
the same transaction and not dependent upon the same evidence. 


Special Plea in Bar. 

* * * * * * * 

Comes now the defendant in the above entitled cause and for plea 
says that he ought not to be required to answer the information filed 
herein by the United States because neither said information nor 
the Bill of Particulars filed in conjunction with said information 
states anything sufficient in law to constitute an offense punishable 
in this court for the following reasons: 

First, The court is without jurisdiction to try the alleged offenses 
joined together in the information as the maximum penalty that 
might be imposed, were the defendant properly charged of the 
offenses enumerated in the information would exceed the jurisdiction 
of this court. 

Second. Neither the information nor the Bill of Particulars states 
that the milk alleged to have been sold by the defendant contained 
any substance alleged to be injurious to health. 

Third. Neither the information nor the Bill of Particulars states 
that said milk consisted in whole or in part of any filthy, decomposed 
or putrid animal substance. 

Fourth. Neither the information nor the Bill of Particulars states 
that said milk consisted in whole or in part of any vegetable 
25 substance. 

Fifth. Neither the information nor the Bill of Particulars 
state any substance, either animal or vegetable, that said milk 
contained or consisted of, in whole or in parh that was decomposed. 

Sixth. Neither the information nor the Bill of Particulars state 
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“y substance, either animal or vegetable, that said milk contained 
m whole or in part that was filthy. 

Seventh. Neither the information nor the Bill of Particulars state 
any substance, either animal or vegetable, that said milk contained, 
in whole or in part, that was putrid. 

Eighth. Neither the information nor the Bill of Particulars state 
any substance that has been mixed or packed with said milk, so as 
to reduce or lower or injuriously affect its quality or strength. 

Ninth. Neither the information nor the Bill of Particulars state 
any substance that has been substituted wholly or in part for the 
article alleged to have been sold by the defendant. 

Tenth. Neither the information nor the Bill of Particulars state 
that any valuable constituent of the milk alleged to have been sold 
by the defendant has been wholly or in part abstracted. 

Eleventh. Neither the information nor the Bill of Particulars state 
that the milk alleged to have been sold by the defendant has been 
colored, powdered, coated, or stained in a manner whereby damage or 
inferiority of the said milk was concealed. 

Twelfth. Neither the information nor the Bill of Par- 
26 ticulars state any added poisonous or other deleterious in¬ 
gredients which might render said milk injurious to health 
was contained in said milk. 

Thirteenth. Neither the information nor the Bill of Particulars 
state that the milk alleged to have been sold by the defendant was 
the product of a diseased animal. 

Fourteenth. Neither the information nor the Bill of Particulars 
make anv positive averment of the charge against the defendant. 

Fifteenth. Neither the information nor the Bill of Particulars in¬ 
form the defendant of the nature and cause of the accusation against 
him. 

Sixteenth. Neither the information nor the Bill of Particulars 
state wherein the defendant has violated the statute under which the 
prosecution is alleged to have been brought. 

Seventeenth. Because the alleged Bill of Particulars simply de¬ 
clares that the said milk contained “bacteria, including colon bacilli 
and streptococci, indicating filth and decomposition,” without stat¬ 
ing positively that said milk did contain filth and decomposition of 
any kind, either animal or vegetable. 

Eighteenth. Because bacteria is a normal constituent of milk 
and the fact that milk contains the same does not authorize a prose¬ 
cution. 

Nineteenth. Because the colon bacilli is found in all milk and is 
a normal constituent of milk. 

Twentieth. Because streptococci is found in all milk and is a 
normal constituent of milk. 

Twenty-first. Because neither the information nor the Bill 
27 of Particulars state the kind or quantity of the bacteria al¬ 
leged to have been found in the milk alleged to have been sold 
bv the defendant. 

Twenty-second. Because neither the information nor the Bill of 
Particulars state the kind or quantity of the colon bacilli alleged to 
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have been found in the milk alleged have been sold by the defendant. 

Twenty-third. Because neither the information nor the Bill of 
Particulars state the kind or quantity of the streptococci alleged to 
have been found in the milk alleged to have been sold by the de¬ 
fendant. 

Twenty-fourth. Because neither the information nor the Bill of 
Particulars state the kind or the quantity of any bacteria, either 
vegetable or animal, that it is alleged made the milk alleged to 
have been sold by the defendant either filthy, putrid or decomposed, 
in whole or in part. 

Twenty-fifth. Because it is a scientific fact that without knowing 
the kind or quantity of the different bacteria which it is alleged 
said milk contained in whole or in part, no one can say whether it 
was either filthy, putrid or decomposed in whole or in part. 

Twenty-sixth. Because it is a scientific fact that milk containing 
all that it is alleged was contained in the milk alleged to have been 
sold by the defendant, either by the information or the Bill of 
Particulars, fails to render said milk other than a pure, wholesome 
«md fit article of food under the law. 

And these facts the defendant is ready to verify. 

These premises considered, the defendant has committed no 
offense against the laws of the land, that no specific charge 
28 against him has been made, either by the information or the 
Bill of Particulars and that he ought not to be held to an¬ 
swer to the charges alleged against him, but should be allowed to 
go without day. 

WM. A. HARTRANFT, Defendant 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 


Motion to Strike Out Special Plea in Bar. 

******* 

Now comes the United States of America, by its attorney, and 
moves the Court to strike out the paper-writing entitled “special 
plea in bar,” filed in the above-entitled cause on the fifth day of 
May, 1914, for that said paper-writing is impertinent and frivo¬ 
lous and was filed only for the purpose of delay and to the end 
of hindering the administration of justice in this cause. 

The grounds of this motion are: 

1. Said paper-writing is no pleading known to the practice of 
this Court or to the law. 

2. Said paper-writing, entitled “special plea in bar”, is, if it can 
be deemed to have any meaning or effect, a demurrer. 

3. If said paper-writing be deemed and treated as a “special plea 
in bar”, it is bad because, 

(a) It is argumentative, 

29 (b) It is duplicitous, 

(c) It amounts to the general issue, 
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(d) It is neither a plea in confession and avoidance nor a tra- 
verse, 

(e) If it be treated as a plea in confession and avoidance, it 

neither confesses nor avoids, ’ 

(f) If it be treated as a traverse, it traverses nothing, 

as a traverse, and if it be deemed that it 
traverses anything in the information contained, it traverses only 
matters of law. J 

4. Said paper-writing is frivolous, because the only purpose in 
hhng it was to procure further delay. J r F 

o. Said paper-writing is frivolous, because it is without meaning 
sense, or any legal effect whatever. 

0. Said paper-writing is filed plainly only for the purpose of de¬ 
ferring, delaying, and defeating the administration of justice in 
this cause. 


CLARENCE R. WILSON, 

Attorney of the United States in and for 

the District of Columbia. 
WALTER BRUCE HOWE 
JAMES A. COBB, 

Ass t U. S. Attorneys. 


30 Motion to Compel an Election. 

******* 

Comes now the defendant in the above entitled cause, and by his 
attorneys, moves the court to require the Government of the United 
States to elect on which one of the counts of the information filed in 
said cause it will proceed, for the reasons following: 

First. Because said information contains seven separate and dis¬ 
tinct charges, growing out of seven separate and distinct transac¬ 
tions alleged to have occurred on seven separate and distinct dates 
and the joining together in a single information of these seven sep¬ 
arate and distinct offenses will embarrass the defendant in making 
his defense as the jury may be led to believe that the evidence of 
one corroborates the evidence given in support of another of the of¬ 
fenses charged. 

Second. Because under the law the Court is without jurisdiction 
to try these offenses when joined together in a single information, 
since the law provides a different penalty for the second and subset 
quent offenses than is prescribed for the first offense, and the maxi¬ 
mum penalty that may be imposed for the offenses charged in the 
information, had they been properly charged under the law in sep¬ 
arate informations is greater than the maximum punishment that 
the Police Court of the District of Columbia has jurisdiction to im¬ 
pose. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 
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Motion to Quash Writ of Certiorari. 

Filed May 14, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56887. At Law. 

, & 

William A. Hartranft, Petitioner, 

vs. 

Alexander R. Mullowny, Judge of the Police Court of the Dis¬ 
trict of Columbia, Respondent. 

Now comes the Respondent, by his Attorney, Clarence R. Wil¬ 
son, United States Attorney in and for the District of Columbia, 
and moves the Court to quash the writ of certiorari issued herein on 
the 7th day of May, A. D. 1914, for the following reason, to wit, 

1. That the Police Court of the District of Columbia has juris¬ 
diction and has assumed jurisdiction of the cause of action entitled 
United States versus William A. Hartranft, No. — in the Police 
Court of the District of Columbia. 

CLARENCE R. WILSON, 

United States Attorney in and for the District 

of Columbia, Attorney for the Respondent. 

Please take notice that the above motion will be called for hearing 
before Hon. Job Barnard, Justice, in Circuit Court No. 1, on Tues¬ 
day, May 19, 1914, at 3 o’clock P. M. 

CLARENCE R. WILSON. 

W. B. H. 

32 Service of a copy of the above motion and notice is hereby 

acknowledged. May 14th, 1914. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 

Counsel for Petitioner. 

\ 

i *« • • 

Opinion of Court. 

Filed June 2, 1914. 


In this case a petition is filed for a writ of certiorari, requiring the 
respondent to certify to this court the record and proceedings in a 
certain cause instituted and pending in the said Police Court against 
the petitioner, to the end that what by right and law ought to be 
done in the premises, shall be done by this court. 

The proceeding in the Police Court was begun on April 17, 1914, 
by the filing of an information by Clarence R. Wilson, attorney of 
the United States for the District of Columbia, wherein it was 

3—2725a 
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charged, in seven separate and distinct counts, that the petitioner 
was guilty of violations of the pure food and drugs act of June 30 
1900, (34 Stat., 768.) 

The offense charged in each of the said counts, is that the peti¬ 
tioner did unlawfully otter for sale, and did sell, a certain adulter¬ 
ated article of food, to wit, milk, which was adulterated in that it 
consisted in whole, and in part, of a filthy and decomposed 
oo and putrid animal and vegetable substance, contrary to the 
statute aforesaid. 

After the said information was filed, the petitioner filed a motion 
to quash the same, alleging nine grounds for the motion. The said 
motion was argued, and overruled; and thereupon, petitioner filed 
another motion for a bill of particulars, which motion was granted 
and a bill of particulars was filed on April 21st, 1914. 

The petitioner then filed a motion for a more specific bill of par¬ 
ticulars, which motion was overruled. 

On May 5, 1914, the petitioner filed a demurrer to the informa¬ 
tion, assigning the same grounds that were assigned in the said 
motion to quash; and thereupon, respondent overruled the said de¬ 
murrer ; and on said day the petitioner filed a special plea in bar, 
upon the ground, among others, that the court in which the re¬ 
spondent was presiding, to wit, the said Police Court of the District 
of Columbia, was without jurisdiction to try the said information, 
because in case of conviction the petitioner might be subjected to a 
punishment greater than it is lawfully within the power of said 
court to inflict, namely, a fine of $200 for each offense named in the 
information, and in default of payment, imprisonment for a period 
of one year for each offense, which might make an aggregate fine of 
$1400, and imprisonment, in default of payment, for seven years. 
Said special plea was stricken out by the respondent, on May 6th, 
and on the same day thereafter petitioner made a motion to re^ 
quire the United States Attorney to elect upon which of said counts 
in the said information he would try the petitioner. 

The last mentioned motion was overruled. 

Thereupon, on said May 6, 1914, the petitioner was ar- 
34 raigned upon the said information, and pleaded, “not 
guilty ’. He demanded a trial thereon by jury, which was 
granted by the respondent; and the cause was set for the 20th day 
of May, 1914, to be had before him as judge aforesaid. 

Said proceeding in the Police Court is entitled, “United States v 
William A. Hartranft, No. 192,779”. 

The petitioner further alleges that under the said food and drugs 
act, any person who shall sell, or offer for sale, in said District, any 
food adulterated within the meaning of the said act, shall be guilty 
of a misdemeanor ; and for such offense be fined not exceeding $200 
for the first offense, and upon conviction, for each subsequent of¬ 
fense, not exceeding $300, or be imprisoned not exceeding one year; 
or both, in the discretion of the court; and that by Section 4, after 
judgment of a court in any case arising under said act, notice thereof 
shall be given by publication, in such manner as may be prescribed 
by rules and regulations for carrying out the provisions of said act; 
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and that the rules require the Department of Agriculture, or the 
Secretary thereof, to publish the same and distribute the same at 
large throughout the United States; and that this publication to his 
competitors, business associates, and the public in general, would be 
to his great discredit and disadvantage, and be a punishment in ex¬ 
cess of. and in addition to, the said fine and imprisonment. 

Section 43 of the Code for this District provides that said Police 
Court shall have original jurisdiction concurrently with the Supreme 
Court of the District, (except where otherwise expressly in 
35 said Code provided,) of all crimes and offenses committed in 
said District, not capital, or otherwise infamous, and not 
punishable by imprisonment in the penitentiary, except libel, etc., 
and Section 934 provides, that when a person is sentenced for a term 
longer than six months, and not longer than one year, imprisonment 
shall be in the jail; and where the sentence is for more than one 
year, it shall be in the penitentiary. When the punishment for an 
offense may be imprisonment for more than one year, the prosecu¬ 
tion shall be in the Supreme Court of the District; and when the 
maximum punishment is a fine only, or imprisonment for one year 
or less, the prosecution may be in the Police Court. 

Section 44 provides that in all cases where the Police Court shall 
impose a fine, it may, in default of the payment of the fine, com¬ 
mit the defendant for such a term as the court thinks right and 
proper, not to exceed Pne year; and Section 227 of the Code pro¬ 
vides that under certain circumstances, and upon compliance with 
certain conditions, any justice of the Court of Appeals of said Dis¬ 
trict, may allow a writ of error in any causes tried in said Police 
Court, but is not obliged to do so; and the petitioner claims that if 
he should be convicted in the said Police Court, upon the said in¬ 
formation, he would be without a right to have his conviction re¬ 
viewed, and any errors of law which might have been committed 
therein corrected; that he would be dependent for a review upon 
the discretion of a justice of the Court of Appeals; and if the peti¬ 
tioner is convicted in said court, he claims he may be obliged to 
serve and undergo imprisonment, without a right or opportunity to 
obtain relief therefrom, save and except by pardon; whereas, 
3fi if he were tried and convicted for said alleged offense in this 
court, or in any District Court of the United States, and 
should be unable to pay his fine, he would have the right and remedy 
of being released from imprisonment on account thereof, in accord¬ 
ance with Section 1042 of the Revised Statutes of the United States. 

If the said Police Court has jurisdiction of said offense, under said 
food and drugs act, the punitive force and effect of said act in the 
i fistrict of Columbia will be greater than elsewhere throughout the 
United States, giving said Police Court greater jurisdiction and 
power in the administration of said act, than is or could be had and 
exercised by any other court, thereby making the oneration of said 
act unequal, and denying to persons within the District of Columbia, 
the equal protection with those resident in other jurisdictions. 

The petitioner avers that said Police Court is not a proper court of 
the United States for the prosecution of said alleged offense. That 
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it could not try any person charged with a second offense against 
said act, l>ecause the penalty would be beyond the jurisdictional 
power of the court, and because the person convicted in said court 
of the \ iolation of said act would have no right of appeal, which 
right ne would have if tried in any other court; and that the joinder 
in said information of the seven separate and distinct offenses, makes 
it possible for the court, in a single judgment, to inflict a penalty 
beyond it* jurisdiction as a court; and he claims that the said infor¬ 
mation and pretended bill of particulars was not sufficient to in¬ 
form him of the nature and cause of the accusation against 

37 him. 

On the presentation of this petition, a writ of certiorari 
was granted, and in response thereto, the respondent has returned 
the papers in said case; and the United States Attorney in and for 
the District of Columbia, as attorney for the respondent, has filed a 
motion to quash the said writ, because the Police Court of the Dis¬ 
trict of Columbia has jurisdiction of the said cause. 

The case has been argued and submitted on this motion, and 
ed ^ counsel; and the court is now required to decide the 

matter. 

At the outset, the court’s attention is called to a decision of the 
Court of Appeals, in the case of Huvler’s v. Houston, No. 31,878 
Equity, reported in 42nd Washington Law Reporter, 200, in which 
the Court of Appeals, as it is claimed, has decided that the Police 
Court of this District is a proper court of the United States for the 
trial and punishment of offenders against the provisions of the said 
food and drugs act of June 30, 1900. 

In that case, the question wa« raised as to the power of the Police 
i t e complainant for an alleged violation of the said 
act, the purpose of the bill being to secure an injunction against 
the defendant, as Secretary of Agriculture, to prevent him from 
making publication of judgment entered in the Police Court against 
the complainant. 

In the bill, the complainant avers that the defendant claims the 
right, and avers it to be his duty, under the regulations to make pub¬ 
lication of the fact of the fine of $200 imposed by the Police 

38 Court in case No. 185,115, entitled, “United States v. Huy- 
ler’s, a body corporate”, said court claiming jurisdiction of 

such case under Section 5, of the said act of Congress; and the com¬ 
plainant further avers, that the said act of Congress is a lawful act, 
but that a true and proper construction thereof excludes the jurisdic¬ 
tion of the Police Court of the District of Columbia, it not being a 
court of the United States, within the meaning and proper inter¬ 
pretation of the said act of Congress; and for that reason, that the 
said proceeding is wholly void, and of no effect. 

That the prosecution in said court is in direct violation of said 
act of Congress, which provides that all prosecutions under said act 
shall be in the proper courts of the United States; and the complain¬ 
ant claims that the law r means by “proper court”, a constitutional 
court of the United States. 

A rule to show cause was issued, and in answer to that rule, the 
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defendant avers that after the Police Court had heard the said case, 
a motion was made in arrest of judgment, on the ground that the 
said Police Court had no jurisdiction, and which motion was over¬ 
ruled by the court, and a fine imposed of $200; and thereupon, the 
complainant had petitioned the Court of Appeals for the allowance 
of a writ of error from the said judgment, basing its right to such 
writ upon the alleged lack of jurisdiction of the Police Court to try 
the case. That the Court of Appeals heard said petition, and re¬ 
ceived briefs upon the question; and after consideration, the writ of 
error was denied. 

Wherefore, respondent claims and avers that the question of 
jurisdiction of the Police Court, to hear and determine such 

39 a cause, is res adjudicata, and cannot again be brought in 
question by this collateral proceeding. The respondent, at 

the time of filing the answer to the rule to show cause, filed a de¬ 
murrer to the hill, in which he raises the same question as to the 
effect of the judgment in the Police Court, and of the refusal of the 
Court of Appeals to allow the writ of error on petition and argu¬ 
ment : and avers, as reasons why the hill is defective, among others, 
that the Police Court of the District of Columbia is a proper court 
of the United States to enforce the penalties provided for in the act 
of June 30, 1906, known as the food and drugs act; and that the 
said Police Court had jurisdiction to try the said case of the United 
States v. Huyleris. 

This court discharged the said rule to show cause, and sustained 
the demurrer to the bill; and the bill was thereupon dismissed with 
costs; and the complainant appealed to the Court of Appeals. 

Tn the assignments of error are the following: 

1. The court erred in holding that the Police Court is a proper 
court of the United States, within the meaning of the pure food and 
drugs act of June 30, 1906. 

2. The court erred in holding that the Police Court of the Dis¬ 
trict of Columbia is a constitutional court of the United States, which 
court is intended to be named the proper court of the United States 
by the said food and drugs act of June 30, 1906. 

It will therefore be seen by the record in this equity suit, that the 
exact question of jurisdiction of the Police Court to try persons 
charged with violating the provisions of the said food and 

40 drugs act, was clearly and distinctly raised, and the Court of 
Appeals, in considering the case, fairly decided that question, 

when it affirmed the judgment of this court. 

It therefore seems to me that this court is bound by the said de¬ 
cision to recognize the said Police Court as a proper court to try a 
charge, or charges, for the violation of the pure food and drugs act. 

Being bound by the said decision of said appellate court, on the 
general question of jurisdiction, is there anything in the present 
case that would seem to warrant this court in distinguishing it from 
the Huyler’s ca«e, so as to say that the Police Court had exceeded its 
jurisdiction in this case, notwithstanding it had jurisdiction in the 
Huyler’s case? 

The claim is made by counsel for the petitioner, that because the 
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information in the present ease is one containing seven counts, each 
count being a separate violation of the said act, that on the face 

,!;'f i pa ?i ers . t ,' at . court van not proceed with a trial, because it 
might lie that the jury would find the complainant guilty on all 
seven counts, and the court might impose a fine of $200 under each 
count and in default of payment, might sentence the complainant 
to jail for one year under each count; and that such imprisonment, 
if adjudged would be beyond the jurisdiction of that court. 

Hecause the information consists of seven separate counts, seven 
a eged indei>endent violations of the act, does not, as it seems to me, 
deprive the court of its jurisdiction to try the case. It may be that 
conviction would be had only on one count, or, if conviction was had 
under more than one count, it may be that the court, in its 
41 discretion, would only sentence the plaintiff to pay a fine 

under one count, and in default thereof, to he imprisoned 
for only one year. • r 

Section 2 of the said act provides what the penalties are to be for 
its violation. The party convicted of such violation shall be guilty 

« 9 no ° r i and for , such offen ?e P a y a fine not exceeding 

° r * he first offense, and not exceeding $300 for each subsequent 
offense, or be imprisoned not exceeding one year; or both, in the 
discretion of the court. 

It is argued that the Police Court, by reason of the organic act 
crea ing it, and the provisions of law since passed, cannot sentence a 
party to imprisonment for more than one year; and that because 
the information is filed, charging seven distinct violations of the 
law, that the court is deprived of jurisdiction to try either one of the 
smd counts, and is deprived of jurisdiction to fine or imprison the 
offender so charged. 

This does not seem to me logical, for it would seem to anticipate 
a conviction on more than one count, and an effort on the part of 
the court to go beyond its jurisdiction in the assessment of fines and 
impnsonmnet. 

. ^ s<^en different informations were filed, instead of one informa¬ 
tion ^ith se\ en counts, it seems to me that the exact question would 
be raised that is raised now; and whether there is more than one 

• . i l * * are charged, or whether there is one 

paper with seven distinct paragraphs, can really make no difference 
in point of law. 

Feeling bound by the decision of the said Court of Are 
4- peals, that the Police Court has jurisdiction to try offenders 
who may be charged with violating the provisions of the 
pure food and drugs act; and being unable to see anything in the 
present case that takes it out from the effect of that decision, I am 
disposed to grant the motion to quash the writ of certiorari * and 
such will be the order of the court. 

JOB BARNARD, Justice. 
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Supreme Court of the District of Columbia. 

Wednesday, June 3, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

This cause coming on to be heard on the petition, the Writ of 
Certiorari issued thereon, the return to the said writ, and the Mo¬ 
tion ot the Respondent to quash the said writ, and having been 
heretofore argued by Counsel and considered by the Court, it is 
this 3d day of June, 1914, adjudged and ordered that the said mo¬ 
tion be, and the same hereby is, granted, that the said writ be, and 
it hereby is, quashed, that the said petition be, and it hereby is, dis¬ 
missed, at the costs of petitioner, and that the record accompanying 
the said return be and it hereby is remanded to the Police Court of 
the District of Columbia whence it came, and the petitioner 
43 being now in open Court by his Attorney notes an appeal to 
the Court of Appeals of the District of Columbia, and the 
penalty of the bond on said appeal, to act as a Supersedeas, is hereby 
fixed in the sum of Five hundred dollars ($500.). 

Memorandum. 

June 3, 1914. Appeal bond approved and filed. 


Assignments of Error. 

Filed June 18, 1914. 

******* 

The court erred as follows: 

1. Holding that the Police Court of the District of Columbia is a 
proper court of the United States, within the meaning of the Food 
and Drugs Act, so-called, of the Congress of the United States of 
June 30, 1906, in which a prosecution for violation of the provisions 
of the said Act may be had. 

2. In not holding that the said Police Court is not such proper 
court, for the reasons set forth in the petition herein. 

3. In not holding that the said Police Court has not jurisdiction 
to try the information in the petition in this cause set forth, for that 

the said information containing six counts the petitioner, 
44 upon conviction thereon, may be subjected by the judgment 
of the said Police Court to a greater punishment than it is 
lawfully within its power to inflict, namely, the punishmnt of seven 
separate and distinct fines in the amount of Two hundred Dollars 
($200) each, and, in default of the payment of the same, seven 
separate and distinct commitments to imprisonment for the period 
of one year each, or a punishment in all of fines to the amount of 
Fourteen hundred Dollars ($1400), and, in default of the payments 
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William a. hartranft vs. 


gregate’ imprisonment for a P eriod of seven (7) years in the ag- 

"°- A hol( j ing tbat °» “d Pol >ve Court has not jurisdiction to 
trj the said information, for that, if the petitioner be convicted 
thereon, he will be subjected, in addition to the penalty of fine or 
unprisoiimcnt in default of payment thereof, to the penalty of a 

Drugs AcC allied Judgment ’ 88 P rovided ^ said Food and 

(n °' l “. not !‘ oldi "« lhat > if tb e said Police Court has jurisdiction 
to try the said information, the same should have been filed and 

prosecuted m the name and on behalf of the District of Columbia 
America ° f ^ na "‘ e and behalf of tlle United States of 

issued 1 herein ° Verruling the motion <f uasb the writ of certiorari 

f. In quashing the said writ of certiorari. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 
Attorneys for Petitioner, Appellant. 
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Appellants Designation of Record. 
Filed June 18, 1914. 


Comes now the petitioner, by his attorneys, and designates the 

, f ° r the transen P t of retord on the appeal in the above 

6D Li ii©ci cause. 

1. The petition for writ of certiorari. 

2. The writ of certiorari. 

motion to quash the writ of certiorari. 

4. The order and judgment of the court granting the foregoing 
motion to quash the writ of certiorari. 

5. Memorandum of the bond on appeal. 

6. The assignments of error. 

7. This memorandum. 

HENRY E. DAVIS, 

MATTHEW E. O’BRIEN, 
Attorneys for Petitioner, Appellant. 

Service of a copy of the above assignment of error is hereby 
acknowledged to have l>een made this 18th day of June A. D. 1914. 

CLARENCE R. WILSON, 

xaw.. U. S. Atfy, 

By JAMES A. COBB, 

Special Ass’t U. S. Atfy. 



ALEXANDER R. MULLOWNY, ETC. 26 


46 Appellee's Designation of Record. * 

Filed June 19, 1914. 

* * * * * * * 

Comes now the respondent, by his attorneys, and designates the 
following addition for the transcript of record on the appeal in the 
above entitled cause. 

1. Return to the writ of certiorari. 

CLARENCE R. WILSON, 

Attorney of the United States in and for 

the District of Columbia. 
WALTER BRUCE HOWE, 

JAMES A. COBB, 

Ass’t United States Attorneys. 


47 Supreme Court of the District of Columbia. 

« 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
46, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 56887 at Law, wherein 
William A. Hartranft is Plaintiff and Alexander R. Mullowny, 
Judge of the Police Court of the District of Columbia, is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2725. William A. Hartranft, appellant, vs. Alexander R. Mul¬ 
lowny, Judge of the Police Court of the District of Columbia. Court 
of Appeals, District of Columbia. Filed Jul- 20, 1914. Henry W. 
Hodges, Clerk. 
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Sin tiff (Enurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

f ( . 

October Term, 1914. 

. 

_ 

No. 2725. 

No. 13, Special Calendar. 

— 

WILLIAM A. HARTRANFT, APPELLANT, 

vs. 

ALEXANDER R. MULLOWNY, JUDGE OF THE 
POLICE COURT OF THE DISTRICT OF CO¬ 
LUMBIA. 

* 1 __ 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

it 

BRIEF IN BEHALF OF APPELLANT. 


I. 

Statement of the Case. 

* i ? '* 

On April 17, 1914, there was filed in behalf of the 
United States, in the Police Court of the District of 
Columbia, against the appellant (hereinafter called peti¬ 
tioner) an information in seven counts charging seven 
separate and distinct violations by the petitioner of the 
Food and Drugs Act, sc-called, of the Congress of the 
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United States, of June 30, 1906. Each count charges 
that the petitioner— 

unlawfully did offer for sale and did sell [to a 

a certain adulterated article of 
lood that is to say, a certain quantity of milk 
which said food was adulterated, in that it did 
consist in whole and in part of a filthy and de¬ 
composed and putrid animal and vegetable sub¬ 
stance, against the form of the statute in such 
case made and provided, and against the peace 
and government of the United States” (Rec., 

On April 20, 1914, petitioner moved to quash the 

information upon nine grounds separately specified 
(Rec., pp. 10-11). 

The motion to quash was overruled (Rec., p. 10, fol. 
17), and thereupon the petitioner moved the court to 
require the United States to give him a bill of particu¬ 
lars in respect of six separately specified matters (Rec., 
p. 11), which motion was granted (Rec., p. 10, fol. 17)’ 

and what purports to be a bill of particulars was filed 
setting forth— 

“that the said food was adulterated in that it 
contained bacteria, including the colon bacillus 
and streptococci, indicating filth and decomposi¬ 
tion (Rec., p. 11, fol. 21); 

whereupon the petitioner filed a motion for a more 
specific bill of particulars upon eight specific grounds 

separately stated (Rec., p. 12), which motion was over¬ 
ruled (Rec., p. 10, fol. 17). 

Thereupon the petitioner filed a demurrer to the in¬ 
formation upon the same grounds assigned in his motion 
to quash (Rec., pp. 12-13), which demurrer was over¬ 
ruled (Rec., p. 10, fol. 17); and the petitioner then filed 
a special plea in bar (Rec., pp. 13-15), which, upon 
motion of the United States (Rec., pp. 15-16), was 





stricken out; and thereupon the petitioner filed a mo¬ 
tion to compel an election by the United States on which • 
one of the counts of the information it would proceed, 
upon two grounds separately assigned (Rec^ p. 16, lot. 
30), and this motion also was overruled (Rec., p. iu, 

^Thereupon, and on May 6, 1914, the petitioner was 
arraigned upon the information, pleaded not guilty 
thereto, and demanded a trial by jury thereon which 
was granted and set for May 20, 1914 (Rec., P- 3 >* 

All of the foregoing proceedings were had and_ taken 
upon the information aforesaid by the appellee (here 
after called respondent), sitting in and presiding over the 
said Police Court, as one of the judges thereof (Re 

p. 3). 

On May 7, 1914, the petitioner filed in the Supreme 
Court cf the District of Columbia his petition praying 
that the writ cf certiorari tone from that court to the 
respondent, and the nit „» duly iseued as prayed 

<B Th'; "reep'o'ndent duly, and on May 11, 10M, ™de 
return to the writ of certiorari, setting forth the infor¬ 
mation and a memorandum of the proceedings hereon 
as aforesaid (Rec., pp. 7-10); and subsequently, and 
on May 14, 1914, the respondent moved to quash 
3d writ, upon the sole ground that the said Police 
Court had jurisdiction and had assumed jurisdiction 
f t he cause of action against the petitioner (Rec., p. 1 )• 
f Upcn consideration of the said motion to quash, the 
Supreme Court of the District of Columbia, on June 3, 
1914, granted the same, and the petitioner duly appealed 

‘°ie wLh the petitioner bwed his 

petition for the writ of certiorari are set forth 
graphs 13 to 17, both inclusive, of his petition (Rec., 


V 





4 





'"’inol'Z ! "T" hereinafter. 

the conn below iSed a writ e°„ q "“ h th * “"‘o' 

also more particularly considered hereinafter. ’ 

II. 

Assignments of Error. 

The court below erred as follows: 

P V folding that the Police Court of the District of 
umbia is a proper court of the United States within 
the meaning of the Food and Drues Art „ n !i , , 

Congress of the United States of J une 30 I90fi; 6 ’ ,°- 
prosecution for violation , f h 30 ’. 1906 ’ ln wh| ch a 

act may be had. he Pr ° V1S1 ° nS of the said 

pro 2 pe I r n c n ourt h0 l din ftr that th ® ^ P ° Hce Court is ™t such 
herefn reaS ° nS 864 forth in Petition 

3. In not holding that the said Police Court h n , 
jurisdiction to try the information in the petition in thf 

ZZ «t\ettr at the said 

be subjected hv tK i° ner ’ UP ° n COnviction thereon, may 
‘ Jected by the judgment of the said Police Court t„ l 

SL PUmSh ? en V than H 18 ‘ awfully within its Power 

distinct fine^ y ’ ft* punlshment of seven separate and 
f*20mL fi K n he , am ° Unt of two hundred dollars 

mln e t n f sep r e and diStinCt "ZSEZZZgZ 

“ e fl n , f f r , he penod of one year each, or a punishment 

($1400), ZdXtSZ fheZyrent"telot 11 im S 
P “ ent f ° r a Peri ° d ° f seven ( 7 ) years in the lg- 

4. In not holding that the said Police Court has not 
J risdiction to try the said information, for that, if the 
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petitioner be convicted thereon, he will be subjected, in 
addition to the penalty of fine or imprisonment in default 
of payment thereof, to the penalty of a publication of the 
said judgment, as provided by the said Food and Drugs 
Act, so-called. 

5. In not holding that, if the said Police Court has 
jurisdiction to try the said information, the same should 
have been filed and prosecuted in the name and on be* 
half of the District of Columbia, instead of in the name 
and on behalf of the United States of America. 

6. In not overruling the motion to quash the writ of 
certiorari issued herein. 

7. In quashing the said writ of certiorari. 

III. 

Argument. 

The prosecution of the petitioner in the Police Court 
of the District of Columbia was instituted under the 
Act of Congress of the United States of June 30, 1906, 
entitled— 

“An Act for preventing the manufacture, sale, or 
transportation of adulterated or misbranded, or 
poisonous or deleterious, foods, drugs, medicines, 
and liquors, and for regulating traffic therein, 
and for other purposes/’ (34 Stats, at L., 768), 

commonly called and known as “The Food and Drugs 
Act, Jtxne 30, 1906.” 

The contention of the petitioner was in the court 
below, and is here, not that the court below had jurisdic¬ 
tion concurrently with the Police Court of the District 
of Columbia, to try the petitioner upon the information 
filed against him, but that the Police Court was without 
any jurisdiction so to try him. The grounds of this con- 
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tention are, as aforesaid, set forth in paragraphs num¬ 
bered from 13 to 17, both inclusive, of the petition for the 
writ of certiorari (Rec., pp. 3-5), and are as follows: 

P B J ' he ter , ms and provisions of the said 
Food and Drugs Act, so-called, it is, among other 
things, provided by Section 2 thereof, any person, 
who shall sell or offer for sale in the District of 
Coiumbia any food adulterated within the mean- 
ng of the said Act, shall be guilty of a misde¬ 
meanor, and for such offense be fined not exceed 
mg two hundred dollars (*200) for the first 
offense, and, upon conviction, for each subsequent 

“k ° XCeedin « three hundred dollars 
( *300) or be impnsoned not exceeding one vear 
or both lii the discretion of the court and by 
Section 4 thereof, that, after judgment of a court 
in any case arising under said Act, notice thereof 

™ be K g ’ Ven b ? publication in such manner 
as may be prescribed by rules and regulations for 
carrying out the provisions of the said Act made 
as therein and thereby provided, which said 
rules and regulations have been duly made, and in 
accordance therewith notice of every such iudg- 

^nn 1 ! 1 i aS fif f0r r eSald ’ . notw j t 1 h s tanding any pending 
appeal therefrom, is publicly given by the De 

partment of Agriculture of the United States, or 
the , eeretary thereof, and the same distributed 
at large throughout the United States: where¬ 
fore, if the petitioner be convicted upon the 
information aforesaid, notice of such, his convic¬ 
tion, will be published and distributed as afore¬ 
said, as well to his competitors in business 
as to the public of the United States in general, 
to his great discredit and disadvantage, and bv 
way of punishment in excess of and in addition to 
that by fine and imprisonment as aforesaid. 

, \ 4 k n- a " d Section 43 of the Code of Law 
for the District of Columbia, it is enacted and pro- 
vided, among other things, that the said Police 
Court of the District of Columbia shall have origi¬ 
nal jurisdiction concurrently with the Supreme 
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Court of the District, except where otherwise 
expressly in the said Code provided, of all crimes 
and offenses committed in the said District 
not capital or otherwise infamous, and not pun¬ 
ishable by imprisonment in the penitentiary, 
except libel, conspiracy, and violation of the Post- 
Office and Pension laws of the United States; 
by Section 934 of the said Code, it is, among 
other things, enacted and provided as follows: 
“When any person is sentenced for a term longer 
than six months and not longer than one year, 
such imprisonment shall be in the jail, and where 
the sentence is imprisonment for more than one 
year, it shall be in the penitentiary. Cumulative 
sentences aggregating more than one year shall be 
deemed one sentence for the purposes of the fore¬ 
going provision. When the punishment of an 
offense may be imprisonment for more than one 
year, the prosecution shall be in the Supreme 
Court of the District. When the maximum 
punishment is a fine only or imprisonment for one 
year or less, the prosecution may be in the 
Police Court/’ meaning the said Police Court of 
the District of Columbia; by Section 44 of the said 
Code, it is, among other things, enacted and pro¬ 
vided that in all cases where the said Police Court 
shall impose a fine, it may, in default of the 
payment of the fine imposed, commit the defend¬ 
ant for such a term as the court thinks right and 
proper, not to exceed one year; and by Section 227 
of the said Code, it is, among other things, enacted 
and provided, that under certain circumstances 
and upon compliance with certain conditions, any 
. j ustice of the Court of Appeals of the said District 
may, if in his opinion proper, allow a writ cf error 
in any cause tried in the said Police Court, but is 
not obliged so to do; wherefore, if the petitioner 
oe convicted in the said Police Court upon the 
information aforesaid, he will be without right, 
as of course, to have his conviction reviewed and 
any errors of law that may be committed upon his 
trial corrected, but will be dependent for a review 





of his conviction or the correction of such errors 
upon the judgment and discretion of a justice 
of the said Court of Appeals, and upon such only, 
and without opportunity to be heard in respect 
of any petition or application for such review or 
correction other than by presenting such petition 
or application and the grounds thereof to such 
justice for his consideration. 

15. Should the petitioner be convicted in the 
^ >0 ^ ce Court upon the said information 
and fined as aforesaid, with the alternative of 
imprisonment, in case of his inability to pay such 
sum or sums as may be assessed against him bv 
way of fine, he will be obliged to serve and undergo 
such imprisonment, without right or opportunity 
of relief therefrom, save and except by pardon' 
whereas, if he were tried and convicted on the said 
information in this, the Supreme Court of the 
District cf Columbia, or any District Court of the 
United States, &nd be un&ble to pay such sum or 
sums as aforesaid, he would have the right and 
remedy of being released from imprisonment cn 
account thereof, in accordance with the provi¬ 
sions in that behalf of Section 1042 of the Revised 
Statutes of the United States; by reason whereof 
if the said Police Court of the District of CohS 
bia have jurisdiction of such alleged violations 
of the Food and Drugs Act, so-called, as purport 
to beset forth in the said information, the punitive 
force and effect of the said Act in the District of 
Columbia will be greater than elsewhere through¬ 
out the United States, giving the said Police 
Court greater jurisdiction and power in the ad¬ 
ministration of the said Act than is, or could 
be, had and exercised by any other court within 
the United States, thereby making the operation 
of the said Act unequal and denying to persons 
within the jurisdiction of the District of Columbia 
equal protection with those resident within other 
jurisdictions of the United States. 

16. The petitioner is advised, and therefore 
avers, that, even if said Police Court of the Dis- 
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trict of Columbia has jurisdiction of his person in 
respect of the matter purporting to be set forth 
in the said information, the said informa ion 
does not sufficiently or at all inform him of the 
nature and cause of the accusation against him, 
and, accordingly, that his attempted trial thereon 
would deny him his Constitutional right in that 
behalf, and deprive him of protection therein. 

17. The Police Cour 1 , of the District of Co¬ 
lumbia, of which as aforesaid the respondent is a 
judge presiding in the matter of the petitioner 
hereinbefore set forth, is wichout jurisdiction 
to try the petitioner upon the said information, 
for the following, amcng other, reasons: 

(1) In and by the said Food and Drugs Act, 
so-called, it is enacted and provided that viola¬ 
tions of the provisions thereof shall be “ prosecuted 
in the proper courts of the United States,’’ and the 
said Police Court is not such a court, because (a) 
if any person prosecuted therein for a first offense 
against the said Act should be convicted and 
fined, and unable to pay the fine imposed, he 
would be subject to possible imprisonment for one 
year, whereas, no such alternative penalty could 
be inflicted upon a person so prosecuted and con¬ 
victed in any ether court; and (b) the said Police 
Court could not try any person charged with a 
second offense against said Act, for that the 
penalty for such second offense is beyond the 
jurisdictional power of the said court to impose. 

(2) A person prosecuted in the said Police Court 
for any violation of the said Act would have no 
right of appeal from his conviction, or writ of 
error in respect thereof, whereas such right, as of 
course, would belong tc any person so prosecuted 
in any other court. 

(3) The joinder in the said information of seven 
separate and distinct offenses makes possible, 
as aforesaid, the imposition by the said Police 
Court, by a single judgment in the said cause, of 
a penalty beyond the jurisdictional power of the 
said court to impose; and— 

(4) The said information, whether of itself or in 





connection with the pretended bill of particulars 
filed thereunder, does not sufficiently, or at all, 
inform the petitioner of the nature and cause of 
the accusation against him. 

The questions presented by these contentions and the 
assignments of error may be stated in the following 
propositions, and will be considered accordingly: 

1. The Police Court of the District of Columbia is not 
a “proper court of the United States/’ within the mean¬ 
ing of the Food and Drugs Act, in which a prosecution 
for violation of the provisions of that act may be had. 

2. If the said Police Court be such proper court, it 
has not jurisdiction to try the information against the 
petitioner because of the inclusion therein of seven 
separate and distinct charges, the conviction of the peti¬ 
tioner on which might subject him to a penalty beyond 
the power of that court to inflict. 

1. The Police Court of the District of Columbia is not 
a “proper court of the United States,” as aforesaid. 

(q) The Police Court as constituted by law. 

The character of the Police Court, in one respect or 
another, has been the subject of repeated consideration 
by this court and the Supreme Court of the United States 
but, for the purpDses of the present case, it is unneces¬ 
sary to review the expressions and decisions of these 
courts on the subject. It is not of present concern or 
interest whether the Police Court be or be not a court 
of the United States in the constitutional sense, or in 
the category of courts of the United States in general: 
the proposition now submitted for consideration is 
whether, within the meaning of the Food and Drugs 
Act, the Police Court is one of the “proper courts of the 
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United States” mentioned in section 5 of the act, which 
section is as follows: 

“That it shall be the duty of each district 
attorney to whom the Secretary of Agriculture 
shall report any violation of this act, or to whom 
any health or food or drug officer or agent of any 
State, Territory, or the District of Columbia, 
sh^ll present satisfactory evidence of any such 
violation, to cause appropriate proceedings to be 
commenced and prosecuted in the proper courts 
of the United States, Without delay, for the 
enforcement of the penalties as in such case 
herein provided.” 


The jurisdiction of the Police Court is thus prescribed: 

“The said court shall have original jurisdiction 
concurrently with the Supreme Court of the Dis¬ 
trict, except where otherwise expressly herein pro¬ 
vided, of all crimes and offenses committed in the 
said District not capital or otherwise infamous 
and not punishable by imprisonment in the peni¬ 
tentiary, except libel, conspiracy, and violation 
of the post-office and pension laws of the United 
States, and also of all offenses against municipal 
ordinances and regulations in force in the Dis¬ 
trict of Columbia. The said court shall also have 
power to examine and commit or hold to bail, 
either for trial or further examination, in all cases, 
whether cognizable therein or in the Supreme 
Court of the District.” 

Code, D. C., sec. 43. 

“In all cases where the said court shall impose 
a fine it may, in default of the payment of the 
fine imposed, commit the defendant for such term 
as the court thinks right and proper, not to exceed 
one year.” 

Code, D. C., sec. 44. 
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The provisions of law respecting prosecutions of 
offenses in the District of Columbia are as follows: 

“That prosecutions in the Police Court shall 
officer ,,lnf0rmati ° n by the proper Prosecuting 

Code, D. C., sec. 44. 

Prosecutions for violations of all police or 
municipal ordinances or regulations and for viola¬ 
tion of all penal statutes in the nature of police 
or municipal regulations, where the maximum 
punishment is a fine only, or imprisonment not 
exceeding one year, shall be conducted in the name 
of the District of Columbia and by the Corpora¬ 
tion Counsel or his assistants. All other criminal 
prosecutions shall be conducted in the name of 

tt - ^ ta ^ es an d by the attorney of the 

United States for the District of Columbia or 
his assistants.” 

Code, D. C., sec. 932. 

The provisions respecting the place of imprisonment 

of offenders convicted in the District of Columbia are 
as follows: 

“When any person shall be sentenced to im¬ 
prisonment for a term not exceeding six months 
the court may direct that such imprisonment shall 
be either in the workhouse or in the jail. When 
any person is sentenced for a term longer than 
six months and not longer than one year such 
imprisonment shall be in the jail, and where the 
sentence is imprisonment for more than one year 
it shall be in the penitentiary. Cumulative sen¬ 
tences aggregating more than one year shall be 
deemed one sentence for the purposes of the fore¬ 
going provision. When the punishment of an 
* offense may be imprisonment for more than one 
year the prosecution shall be in the Supreme 
Court of the District. When the maximum 
punishment is a fine only or imprisonment for one 

year or less the prosecution may be in the Police 
Court.” 

Code, D. C., sec. 934. 
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And, respecting appeals from the Police Court, the 
provisions of law presently material are as follows: 

4 ‘If, upon the trial of any cause in the Police 
Court, an exception be taken . * . the same 

shall be reduced to writing and stated in a bill of 
exceptions . . and, if, upon presentation 

to any justice ot the Court of Appeals of the 
District of Columbia of a petition . . * set¬ 

ting forth the matter or matters so excepted to, 
such justice shall be of opinion that the same ought 
to be reviewed, he may allow a writ of error 
in the cause/’ 

Code, D. C M 227. 


And Section 1042, R. S. U. S., decided by this court 
in U. S. vs. Mills, 11 App. D. C*, 500, not to be applicable 
to the Police Court, is as follows: 


“When a poor convict, sentenced by any court 
of the United States to pay a fine, or fine and cost, 
whether with or without imprisonment, has been 
confined in prison thirty days, solely for the non¬ 
payment of such fine, or fine and cost, he may 
make application in. writing to any commit 
sioner of the United States court in the district 
where he is imprisoned, setting forth his in¬ 
ability to pay such fine, or fine and cost, and after 
notice to the district attorney of the United 
States, who may appear, offer evidence, and be 
heard, the commissioner shall proceed to hear and 
determine the matter, and if on examination it 
shall appear to him that such convict is unable 
to pay such fine, or fine and cost, and that he has 
not any property exceeding twenty dollars in 
value, except such as is by law exempt from being 
taken on execution for debt, the commissioner 
shall administer to him the following oath: 
‘I do solemnly swear that I have not any prop¬ 
erty, real or personal, to the amount of twenty 
dollars, except such as is by law exempt from being 
taken on civil precept for debt by the laws of 












(state where oath is administered), and that I 
have no property in any way conveyed oi con¬ 
cealed, or in any way disposed of, for my future 
use or benefit. So help me God.’ And there¬ 
upon such convict shall be discharged, the com¬ 
missioner giving to the jailer or keeper of the jail 
a certificate setting forth the facts.” 

R. S. U. S., sec. 1042. 

These respective provisions of the Food and Drugs 
Act, of the Code of Law for the District of Columbia, 
and of the Revised Statutes of the United States, 
clearly establish the following propositions: 

(1) The jurisdiction of the Police Court of the Dis¬ 
trict of Columbia is limited to cases involving punish¬ 
ment by fine only, or imprisonment not exceeding one 
year, and does not extend to any case involving punish¬ 
ment by fine and imprisonment, or by fine and a penalty 
additional to, and in excess of the fine. 

(2) Prosecutions in the Police Court of the District 
of Columbia for offenses under penal statutes in the 
nature of police regulations, and involving punishment 
by fine only must, and can only, be conducted in the 
name of the District of Columbia, and by its counsel, 
whereas the Food and Drugs Act, by section 5 above 
Quoted, contemplates and provides for prosecution for 
any violation of the act in the name, and by an attorney, 
of the United States only. 

(3) One accused and convicted in the Police Court of 
the District of Columbia of such an offense as that unjier 
consideration has no right of appeal, as of course, from 
his conviction, whereas one so accused and convicted in 
any other court has such right, and, 

(4) One convicted and fined in the Police Court of the 
District of Columbia, and sentenced to imprisonment in 
default of payment of the fine, has not the right and 
remedy of being released from such imprisonment in 
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accordance with the provisions in that behalf of section 
1042 of the Revised Statutes of the United States, 
whereas one so convicted and imprisoned by the sen¬ 
tence ol any other court of the United States has such 
right and remedj r . 

Ji >j 

So plainly incontrovertible do these propositions 
seem to be that discussion of them might well be pre¬ 
termit ted, but, out of abundant caution, the following 
suggestions are presented: 

(1) The Police Court, being a C3urt of inferior and 
limited jurisdiction, can not, either by implication or con¬ 
sent, claim or acquire any other or further jursidiction; 
and the manner of proceeding therein, being plainly pre¬ 
scribed by law, can not be altered or varied in any man¬ 
ner or upon any pretext. 

And very clearly the penalty of a violation, even 
by first offense, cf any provision of the Food and Drugs 
Act is not limited to fine, but involves the grave conse¬ 
quence of official public proclamation and stigmatiza¬ 
tion of the offender, in accordance with the following 
provision of section 4 of the act: 

“After judgment of the court notice shall be 
given by publication in such manner as may be 
prescribed by the rules and regulations aforesaid,” 

meaning the rules and regulations by section 3 of the act 
prescribed. 

The application and execution of this provision of 
the Food and Drugs Act were brought to the attention 
of this court in the case of Huyler’s vs. Houston, 41 App. 
D. C., 452, further considered hereinafter; and the de¬ 
partmental regulation respecting publication, prescribed 
as aforesaid, is as follows: 

“(a) When a judgment of the court shall have 
been rendered there may be a publication of the 
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findings of the examiner or analyst, together with 
the findings of the court. 

“(6) This publication may be made in the form 
of circulars, notices, or bulletins, as the Secre¬ 
tary of Agriculture may direct, not less than 
thirty days after judgment. 

(c) If an appeal be taken from the judgment 
of the court before such publication, notice of the 
appeal shall accompany the publication.” 

That the statute does not provide that the judgment 
of the court shall direct the contemplated publication 
is immaterial to the question whether the publication is 
part of the penalty following conviction; the fact that- 
such publication is provided by the statute to follow 
conviction of itself makes the publication part of the 
penalty. 

Where, in addition to a penalty prescribed to be im¬ 
posed by a court for a given offense, the act defining the 
offense and prescribing its penalty provides that the 
conviction shall be followed by forfeiture of a right or 
privilege, such forfeiture, though not included in the 
judgment or sentence of the court, is as much part of the 
penalty as though it were so included. 

Thus, where, in prescribing the penalty of a fine or 
imprisonment for unlawfully permitting a minor to play 
pool, the statute provided that the offender should, in 
addition, forfeit the right and privilege, of again keeping 
a pool table, it was held that the incident of forfeiture 
must be regarded as part of the punishment in deter¬ 
mining the question of the jurisdiction of the court; and 
it was, accordingly, held that, as the jurisdiction of the 
court was confined to a prescribed maximum penalty of 
fine or imprisonment, it was without jurisdiction to try 
such a case. 

Klyman vs. Comm., 97 Ky., 484. 
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In this case the j udgment or sentence of the court did 
not adjudicate or declare the forfeiture, but the court, 
deeming that immaterial, said (p. 486): 

“As the effect of the judgment was to deprive 
the accused of his right and privilege of again 
keeping pool tables, the penalty imposed by the 
statute was beyond the jurisdiction of the court .’ 1 

To the same effect are the cases of Cheek vs. Comm., 
87 Ky., 42, and Johnson vs. Comm., 90 Ky., 53, in the 
former of which the court (p. 46) characterized the penalty 
attached in addition to the punishment imposed as “a 
badge of disgrace and infamy.” 

And under a statute making disfranchisement, etc., 
a consequence of conviction of bribery at an eleetion, 
the court, dealing with the question of the effect of this 
upon the jurisdiction of the trial court, said: 

“The question is not simply whether the pun¬ 
ishment imposed exceeds that to which the city 
court is restricted by the charter, but whether 
the case is one for which a greater punishment is 
provided by the general law. What, then, is the 
extent of the punishment provided by the general 
law? 

“It not only denounces a fine of $500 but goes 
further and provides that the offender, after con¬ 
viction, shall be deemed infamous, and be for-: 
ever thereafter disqualified from exercising the 
light of suffrage, and from holding any office 
of honor, trust, or profit. And this disfranchise¬ 
ment, disqualification, and infamy follow a judg¬ 
ment of conviction and attach to it as its legal 
consequences and effects. 

“We are, therefore, of opinion that said city 
court had no jurisdiction of the offense with which 
the appellants were charged.” 

Flynn et al. vs. Comm., 2 Bush (Ky.), 590, 
593-4. 


i 
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This court has aptly, tersely, and comprehensively 

SftlQ l 

“It is well settled that under a statute author¬ 
izing a justice of the peace, police judge, or other 
magistrate with limited jurisdiction to fine and 
imprison, he has no jurisdiction to try a criminal 
case punishable by fine and imprisonment. If 
the offense be one the maximum penalty or 
punishment of which exceeds the power of his 
court to impose, he is without jurisdiction.” 

D. C. vs. Simpson, 40 App. D. C., 498. 

Inasmuch as the penalty, for even a first offense, under 
the provision of the Food and Drugs Act in question 
has attached to it as a legal consequence and effect the 
publication prescribed, which publication is to follow, 
even though there be pending an appeal in which the 
conviction may be reversed, it would seem too plain 
for argument that this additional “penalty imposed by 
the statute,” or, as it is otherwise said “provided by the 
general law,” and affixing to the accused “a badge of 
disgrace,” is such as to oust the Police Court of juris¬ 
diction in the premises. 

(2) lhat the Food and Drugs Act does not con¬ 
template the Police Court of the District of Columbia as 
one of the “proper counts of the United States” men¬ 
tioned therein, is evident from the fact that, whereas 
prosecution^ in that court for offenses under penal 
statutes in the nature of police regulations and involving 
punishment by fine only must, and can only, be con¬ 
ducted in the name of the District of Columbia, and by 
its counsel, the act clearly contemplates and provides 
for prosecution for any violation of its provisions in the 
name, and by an attorney, of the United States only. 

That the Food and Drugs Act is a penal statute in 
the nature of police regulation can not be doubted; the 


i 
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title of the act, its object and provisions clearly so 
indicate, and this court has uniformly so held. 

See, for example, the case of Dade vs . U. S., 40 App. 
D. C., 94, in which the language of the court is (p. 97): 

“The pure food and drugs.act is a police regula¬ 
tion enacted to conserve the public health.” 

And see, also, the case of U. S. vs. Capital Traction 
Company, 38 App. D. C., 471, in which it is held that 
the Act of Congress of May 23, 1908 (35 Stat. L., 246), 
providing in terms that prosecutions for violation of any 
of its provisions— 

“shall be on information of the Interstate Com¬ 
merce Commission filed in the Police Court of the 
District of Columbia by or on behalf of the Com¬ 
mission/’ 

being in the nature of a police or municipal regulation, 
and the penalty for an offense thereunder being a fine 
only, the prosecution must be in the name of the Dis¬ 
trict of Columbia. 

And the body enacting the act, namely, the Congress 
of the United States, being conclusively presumed to 
have in mind all of its own enactments having possible 
bearing upon the subject treated, it is, accordingly, an 
irresistible inference and conclusion that it did not intend 
prosecutions under the act to be in a court the manner of 
-conducting prosecutions in which, by that body’s own 
clear prescription, is exclusive of the right in question. 

(3 & 4) In any other court of the United States than 
the Police Court of the District of Columbia, one ac¬ 
cused and convicted of such an offense as that under con¬ 
sideration has both the absolute right of appeal, and also 
“to take the poor convict oath,” as the expression is, and 





ereby obtain the benefit of the provisions of section 
1042, R. S. L. S., to neither of which rights is one so ac¬ 
cused, and convicted in the Police Court entitled. 

. The obvious result of this is, that to contend that 
the Police Court has the jurisdiction invoked is to say 
that the Food and Drugs Act may be given greater 
punitive force and effect in the District of Columbia, than 
elsewhere; that the Police Court of the District of Co¬ 
lumbia has greater jurisdiction and power in the adminis¬ 
tration of the act than is or could be had and exercised 
by any other court within the United States; that the 
act may be made to operate unequally upon persons 
. within and those without the District of Columbia, and 
that the former may be denied equal protection of 
the law with the latter. To state this contention is to 
confute it; to argue it would be unduly to dignify it. 

And, if Congress had designedly enacted that offenders 
against the Food and Drugs Act in the District of Co¬ 
lumbia should be tried in the Police Court of the Dis¬ 
trict, and like offenders elsewhere should be tried in other 
courts, in which the rights of accused would be greater— 
35 m t ^ le Particulars of the right of appeal and the right to 
take the “poor convict oath’’—its enactment, as to the 
District of Columbia, would be void as discriminating 
against residents of the District and denying them the 
equal protection of the law. 

This is true in principle, and is illus trated in a wel- 
considered case in Michigan. By the act creating it, the 
Pohce Court of Grand Rapids, a court of defined limited 
jurisdiction, was given jurisdiction of all offenses not 
punishable by imprisonment in the penitentiary, but, 
in respect of challenging jurors, the rights of one ac¬ 
cused in that court were more restricted than those of one 
accused in a county court of the State. The offense of 




selling liquor on Sunday was, as to the penalty pre¬ 
scribed, within the jurisdiction of the Police Court 
of Grand Rapids, and also of the county courts through¬ 
out the State. The Supreme Court of the State held that 
the discrimination between accused in the particular 
mentioned did not give equal protection to those within 
and those without Grand Rapids, and that for this 
reason the Police Court had not jurisdiction of the 
offense. 

Peo Mangold, 71 Mich., 335. 

This case is directly pertinent, and it is interesting 
to note that the question of jurisdiction was first raised 
on a motion for rehearing, after the appeal of the ac¬ 
cused had been heard and his conviction affirmed—on 
the universally recognized principle that the question of 
jurisdiction is always open to consideration pending the 
case in which it is raised, and however it may be raised. 

Against the contention here made that the Police 
Court of the District of Columbia is not one of the 
“proper courts of the United States/ within the meaning 
of the Food and Drugs Act, as aforesaid, counsel for the 
United States and the learned justice presiding in the 
court below opposed the decision of this court in the case 
of Huyler’s vs, Houston, 41 App. D. C., 452, above 
mentioned, the learned justice, in the course of his 
opinion quashing the petitioner’s writ of certiorari (Rec., 
p. 21, fol. 40), and also at its conclusion (Rec., p. 22, fol. 
42), stating that he felt bound by that decision. 

In the preparation of this brief counsel for the peti¬ 
tioner have carefully examined the record and briefs, as 
also the opinion of this court, in the Huyler case, and are 
respectfully constrained to submit that the decision in the 
case is not conclusive and should not be held binding in 
the premises. 
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The Huyler case was a suit in equity in which the 
plaintiff, a corporation, which had been convicted in the 
Police C ourt ol the charge of selling adulterated maple 
sugar (the inlormation was in two counts, one charging 
adulteration and one charging misbranding, the verdict 
and judgment on the former being guilty, and on the 
latter not guilty), filed its bill in the Supreme Court 
of the District of Columbia against the Secretary of 
Agriculture seeking to enjoin him from making publica¬ 
tion of the notice of judgment in conformity with the 
regulation hereinbefore set forth. The pertinent allega¬ 
tions of the bill are as follows: 

“That plaintiff is advised that the said Act of 
t ongress is a lawful one, but that a true and 
proper construction thereof excludes the jurisdic¬ 
tion of the Police Court of the District of Colum- 
bia, not being a court of the United States 
within the meaning and proper interpretation of 
the said Act of Congress, from jurisdiction to try 
and determine the offense alleged under said 
act, or from any jurisdiction whatsoever, in 
regard to the enforcement of the terms thereot. 

• • . That the prosecution in said court is in 

direct violation of the said Act of Congress, which 
provides that all prosecutions under the said 
act shall be in the proper courts of the United 
States, thereby meaning a Constitutional, Court 
of the United States, and is a denial of the Consti¬ 
tutional rights of the plaintiff, which, as a body 
corporate of the State of New York, is entitled 
to a trial in a Constitutional Court.” 

In his answer to a rule to show cause issued upon 
the bill, the Secretary of Agriculture set forth certain 
matters and things in the light whereof he averred that 
the question of jurisdiction in the case was res adjudicata 
and that he was advised that the allegations concerning 
the jurisdiction of the Police Court were a mere conclu¬ 
sion of law which he was not called upon to answer. He 
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also, at the same time, filed a demurrer to the bill, but 
the record in the case did not otherwise present the 
question under consideration than as above appears. 

The bill of complaint was dismissed by the trial 
court, and the plaintiff appealed to this court, assigning 
but three errors, as follows : 

“I. The court erred in holding that the Police 
Court is a proper court of the United States 
within the meaning of the Pure Food and Drugs 
Act of June 30, 1906. 

“II. The court erred in holding that the Police 
Court of the District of Columbia is a Constitu¬ 
tional Court of the United States which court is 
intended to be named as the proper court of the 
United States by the said Foods and Drugs Act of 
June 30th, 1906. 

“III. The court erred in sustaining the de¬ 
murrer to the bill of complaint and ordering the 
dismissal of the said bill.” 

In the brief for appellant counsel contended, as 
to the Police Court, only that it “is not a proper court of 
the United States, or in any sense a court of the United 
States,” relying for the contention solely upon the argu 
ment that it is not a court of the United States within 
the meaning and contemplation of the Constitution and 
of the laws of Congress creating and dealing with courts 
of the United States by that designation, and summing up 
the matter in these words: 

“In the light of the decisions culminating in the 
decision of the Hof case in 174 U. S., it is respect¬ 
fully submitted that the Police Court is not an 
inferior court of the United States, but that the 
judges of such court are in some sense legislative 
judicial officers.” 

While in the brief for the United States counsel ex¬ 
ceeded somewhat the limits of the discussion as set by 
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counsel for the appellant, the brief of the former did not 
present or discuss the grounds hereinabove presented in 
support of the present contention that the Police Court 
is not one of the “proper courts of the United States,” 
as above considered; and in the brief opinion of this 
court disposing of the case, no reference thereto or dis¬ 
cussion thereof is discovered. In the opinion says the 
court: 

“It is the contention of the appellant that the 
I once Court is not a proper court of the United 
htates within the meaning of said sec. 5 of the 
rood and Drugs Act.” 


But it does not state the ground of this contention, 
which, as hereinbefore shown, is that that court is not 
“a court of the United States,” and that in using the 
expression “proper court of the United States” the Food 
and Drugs Act meant “a constitutional court of the 
United States.” And the opinion concludes thus: 

“The question here is not whether the Police 
Court is a court of the United States in the con¬ 
stitutional sense, but whether it is a ‘proper court 
of the Lnited States,’ within the meaning of the 

* ood Act. All other petty offenses 

against the United States, except those expressly 
reserved from its jurisdiction, are triable in that 
court, and no reason is perceived why one accused 
of adulterating food in this District is entitled 
to treatment different than would be accorded 
him if accused of some other petty offense against 
the laws of the United States. When, therefore 
Congress used the words ‘in the proper courts of 
the Lnited states,’ we think it clear that it meant 
in the courts having jurisdiction of similar offenses. 
iheFohee Court was therefore a proper court 
within the meaning of this section.” 
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As is obvious, this utterance at no point touches the 
contentions now made, and the expression— 

“and no reason is perceived why one accused of 
adulterating food in this District is entitled to 
treatment different than would be accorded him 
if accused of some other petty offense against 
the laws of the United States,” 

may respectfully be put into juxtaposition with the 
proposition hereinabove earnestly contended for, that 
no reason may be perceived why any one accused of 
adulterating food in this District should be subjected 
to treatment different than would be accorded to one so 
accused outside of the District. 

And it may likewise respectfully be suggested that 
the question under consideration does not turn, and can 
not be made to turn, upon the inquiry whether “one 
accused of adulterating food in this District is entitled 
to treatment different than would be accorded him if 
accused of some other petty offense against the laws 
of the United States,”,the question being whether the 
tribunal in which he is attempted to be subjected to such 
treatment is the one entitled to administer it. The 
Police Court of the District of Columbia is expressly 
excluded from jurisdiction over cases involving violation 
of the post-office and pension laws of the United States. 
Suppose Congress to create an offense against the post- 
office or pension laws involving the penalty of fine only, 
would it be contended that, in face of this specific ex¬ 
clusion of jurisdiction, the Police Court could try a case 
arising under such an enactment? 

And it is deferentially submitted that it was an inad¬ 
vertence on the part of the court to characterize the 
offense under consideration as a “petty offense against 
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th e L7nited States.” So far to the contrary is the view 
of the law-making power creating the offense that it has 
attached thereto the extraordinary and degrading pun- 
^hment of denunciation of the offender as an adulterator 
of food intended for consumption by the public, and 
constituted the sovereign of the land the agency of 
making proclamation throughout the country of the 
guilt of the offender, using in that behalf its potent, 
multiform, and ubiquitous instrumentalities to the end 
of affixing to the offender ‘‘a badge of disgrace” beside 
which many another stigmatization might well be 
deemed a decoration, and in comparison of the punish- 
ment by which the imposition of the maximum fine 
might fairly seem the utmost stretch of leniency. 

The contentions and considerations here presented 
were not before the court in the Huyler case, and to them 
e merited attention of the court is earnestly requested. 

2. Assuming the Police Court of the District of Co¬ 
lumbia to be a “proper court of the United States” to try 
an information against an accused for violating the Food 
and Drugs Act, that court may yet not try such an in¬ 
formation on which its sentence may involve punish- 
ment in the penitentiary. 

Counsel for the petitioner are not unmindful of the 
fact that certain aspects of this proposition have had the 
attention of the Supreme Court of the District of Colum¬ 
bia and this Court, and assume that counsel for the 
respondent will contend that discussion of the question is 
foreclosed. It remains, however, the duty of counsel to 
present the following considerations, apparently to coun¬ 
sel conclusive of the soundness of the proposition stated. 
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The Code of Law for the District of Columbia, sec. 
934, above quoted, in terms provides as follows: 

“When any person is sentenced for a term 
longer than six months and not longer than one 
year, such imprisonment shall be in the jail, and 
where the sentence is imprisonment for more 
than one year, it shall be in the penitentiary. 
Cumulative sentences aggregating more than one 
year shall be deemed one sentence for the pur¬ 
poses of the foregoing provision.” 

Ex vi termini , the expression “cumulative sentences” 
postulates a prosecution and trial of more than one 
offense; there can not be more than one sentence for one 
offense. It unanswerably follows that this provision 
of the Code was industriously intended to mean, and 
means only, that whenever, on a prosecution in the 
District of Columbia, the penitentiary is in sight of the 
accused, it must also be in sight of the court trying him, 
and as, to use a colloquialism, the Police Court can not 
“see the penitentiary,” it may not try one whose punish¬ 
ment may land him in that institution. 

And it is beside the question to say that when the 
Police Court is trying one accused of several separate and 
distinct offenses, its jurisdiction is to be determined by 
the fact that each of the offenses, tried separately, would 
be within such jurisdiction; for that jurisdiction is made 
to depend upon the effect of conviction it was not the 
intention of Congress, but just the contrary, to confide to 
the inferior court, the Police Court, the power to punish 
offenders by imprisonment in the penitentiary: the law¬ 
making power was considering as much the character andi 
dignity of the court inflicting, as the amenability oi 
offenders receiving, so grave a punishment. 

The question involved is enlightened by the decisions 
of courts in analogous cases. 
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• 

A law of Kentucky made it an offense to maintain 
a fence across a public highway, and prescribed a penalty 
of SI a day for so doing. Another law of the State gave 
justices of the peace jurisdiction of ail offenses the 
punishment for which was less than a fine of S10. A 
charge of maintaining such a fence for 150 days was 
held without the jurisdiction of a justice of the peace, 

as the penalty to follow was beyond that which he might 
impose. 

Comm. vs. Mills, 69 Ky., 296. 

The Constitution of North Carolina limited the juris¬ 
diction of justices of the peace in criminal matters to 
cases in which the fine might not exceed $50, or the 
imprisonment thirty days. A statute of the State 
punished the offense of allowing hogs to run at large by a 
fine of not more than $10 for each hog. A justice of the 
peace was held without jurisdiction of a case charging the 

accused with allowing eight hogs to run at large, the court 
saying: 

. statute makes a violation of section 1 a 
misdemeanor, and does not prescribe any punish¬ 
ment, except as to each hog. But Article IV 
Section 27, cf the Constitution fixes the jurisdic¬ 
tion of Justices of the Peace, and limits it in 
criminal matters to cases in which the fine can not 
exceed jifty dollars , or the imprisonment thirty 

days And under this statute the fine is limited to 

ten dollars for each hog—The fine shall not 
exceed ten dollars for each hog allowed to run at 
large. And, although he was only fined two 
dollars a hog, or sixteen dollars for the eight he 
might have been fined as much as eighty dollars 
this being thirty dollars in excess of his juris¬ 
diction. It is therefore plain to see that the 
Justice of the Peace did not have jurisdiction.” 

State vs. Wiseman, 131 N. C., 795, 796. 
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This is in strict accord with the only true, and univer¬ 
sally recognized, principle that the jurisdiction of a 
eourt is to be determined by what it may do in a given 
case—saving the observation of the learned justice below 
in this case (Rec., p. 22, fol, 41), that the contention of 
•counsel for the petitioner does not seem logical, 

“for it would seem to anticipate a conviction on 
more than one count, and an effort on the part of 
the court to go beyond its jurisdiction in the as¬ 
sessment of fines and imprisonment.” 

The reply to this—superfluous though it may seem— 
obviously is, that on a trial of the information in question, 
the Police Court might find the petitioner guilty on 
every one of the seven counts, and might sentence him 
to pay a fine of $200 on each count, and to be imprisoned 
for one year on account of each fine unless it were paid; 
and might make the sentences cumulative, so as to con¬ 
stitute one sentence of seven years, which the law says 
would have to be served in the penitentiary to which 
institution the vision of the Police Court can not by law 
extend, and from which the petitioner could not save 
himself by taking the “poor convict oath.” 

Respectfully submitted. 
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